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SETTLEMENT AND RELEASE AGREEMENT

This Settlement and Release Agreement (“Agreement”) is entered into this 30th
day of December | 2022, by and between the West Sacramento Area Flood Control
Agency (“WSAFCA”) and DeSilva Gates Construction L.P. (“DGC”) (where
appropriate, the above-named parties are referred to herein as the “Party” or the
“Parties™).

RECITALS

A. WHEREAS, WSAFCA is a Joint Powers Authority comprised of the City
of West Sacramento, Reclamation District (“RD”’) 900, and RD 537 for the purposes,
among other things, of constructing the improvements necessary to enhance the levee
system protecting the City of West Sacramento. In connection therewith, WSAFCA is
authorized to engage in the construction and maintenance of flood control works.

B. WHEREAS, on or about July 26, 2021, DGC filed a Complaint for Breach
of Contract and Violation of Prompt Payment Statutes in Yolo County Superior Court
against WSAFCA, styled as DeSilva Gates Construction L.P. v. West Sacramento Area
Flood Control Agency, et. seq., Case No. CV2021-1338 (the “Action”™) relating to DGC’s
claim that WSAFCA failed to pay it for certain work performed by DGC under the
contract with WSAFCA for the Southport Levee Borrow Site Restoration Project, which
contract is attached to the Complaint as Exhibit “A” (the “Contract™).

i WHEREAS, without admitting liability, the Parties mutually and
voluntarily wish to effect a full and complete settlement of the Action.

In consideration of the mutual covenants and promises contained herein, it is
hereby agreed by and between WSAFCA and DGC as follows:

AGREEMENT

I The above Recitals form a material part of this Agreement and are hereby
incorporated by reference as though set forth in full herein.

2. The Parties desire to resolve any and all disputes between them arising
from the Action or the Contract and do hereby enter into this compromise agreement.
This Agreement is intended to achieve a peaceable resolution of the Action by mutual
compromise and settlement, without admission of liability by the Parties. This
Agreement is entered into in good faith to avoid future disputes and litigation, which may
result in substantial legal fees and costs to the Parties. Nothing contained in the contents
of, or the negotiations of this Agreement (including all admissions, communications or
statements, whether oral or written), shall be interpreted or construed to be an admission
or be deemed to prejudice either Party.
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3. In consideration of the mutual agreements of the Parties as set forth herein
and except for the obligations set forth in this Agreement, the Parties hereby compromise
and settle any and all past and present claims, demands, obligations or causes of action
for compensatory, punitive or other damages, costs, causes, losses, right to profits or
other expense or compensation, whether based in tort, contract or other theories of
recovery and any other claims for relief in law or in equity, which either Party has or may
later accrue or be acquired against the other Party or its predecessors or successors in
interest, heirs and assigns, relating in any way to the Action and/or the Contract, and
agree that this compromise and settlement shall constitute a bar to all such claims.

4. Within ten (10) days of the Effective Date or January 13, 2023, whichever
is earlier, and subject to WSAFCA’s receipt of the Form W-9 described below,
WSAFCA shall pay to DGC the total sum of $875,000.00 (Eight Hundred & Seventy-
Five Thousand Dollars), which sum shall be delivered to DGC by wire to the following
account: Wells Fargo RTN 121000248, Account No. 4122516990.

5. DGC shall provide a Form W-9 to WSAFCA within two (2) days of the
Effective Date of this Agreement.

6. Within ten (10) days of DGC’s receipt of full payment from WSAFCA
under Section 4 of this Agreement, DGC shall cause to be filed in the Superior Court for
the State of California, County of Yolo, a dismissal of the Action with prejudice (the
“Dismissal™). Immediately upon filing of the Dismissal, DGC shall serve a copy of the
filed-endorsed and executed Dismissal on counsel for WSAFCA via email to its counsel
at thunckler@daycartermurphy.com.

7. Except for the obligations set forth in this Agreement, DGC hereby releases
and discharges WSAFCA, WSAFCA'’s successors and insurers, sureties, heirs and
assigns, from, and relinquishes, any and all past, present or future claims, demands,
obligations or causes of action for compensatory, punitive or other damages, costs, losses,
right to profits or other expense or compensation, whether based in tort, contract or other
theories of recovery, and any other claims for relief in law or in equity, which DGC has
or may later accrue or be acquired by DGC against WSAFCA, WSAFCA’s predecessors
or successors in interest, heirs and assigns, relating in any way to the Action and/or the
Contract.

8. Except for the obligations set forth in this Agreement, WSAFCA hereby
releases and discharges DGC, DGC’s successors and insurers, sureties, heirs and assigns,
from, and relinquishes, any and all past, present or future claims, demands, obligations or
causes of action for compensatory, punitive or other damages, costs, losses, right to
profits or other expense or compensation, whether based in tort, contract or other theories
of recovery, and any other claims for relief in law or in equity, which WSAFCA has or
may later accrue or be acquired by WSAFCA against DGC, DGC’s predecessors or
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successors in interest, heirs and assigns, relating in any way to the Action and/or the
Contract.

9. The Parties hereto represent and declare that in executing this Agreement,
they rely solely on their own judgment, belief and knowledge and upon the advice and
recommendations of their own independently selected counsel concerning the nature,
extent and duration of their rights and obligations derived from this Agreement, and that
they have not been influenced to any extent whatsoever in executing this Agreement or
with respect to any of the foregoing by any representations or statements made by any
Party hereto or such Party’s representative, or by any representations or statements made
by any of the foregoing to any person representing any Party thereto.

10. This Agreement has been jointly drafted and negotiated. The language of
this Agreement shall be construed as a whole according to its fair meaning and not
strictly for or against any of the Parties.

11 The rights and obligations of the Parties pursuant to this Agreement shall
inure to and be binding upon their respective successors, assigns, heirs and personal
representatives.

12, The Parties hereby warrant and represent that none of the claims, causes of
action, costs, demands or interest in the Action released herein, or any part thereof, have
been assigned, granted, pledged, encumbered or transferred in any way to any third-party
or entity

13, The Parties shall be fully and unconditionally released and discharged
from their respective rights, liabilities and obligations arising from or connected with the
Action and/or the Contract. The Parties fully and finally settle all demands, charges,
claims, accounts or causes of action of any nature, including without limitation, both
known and unknown claims and causes of action that may arise out of or in connection
with the Action and/or the Contract.

14. Each of the Parties expressly waives the provisions of the California Civil
Code Section 1542, which provides:

“A general release does not extend to claims that the creditor
or releasing party does not know or suspect to exist in his or
her favor at the time of executing the release and that, if
known by him or her, would have materially affected his or
her settlement with the debtor or released party.”

101095584)



DocuSign Envelope ID: BEBCOEDA-0E2B-42E2-9872-289316EB01B3

The Parties understand and acknowledge that the significance and consequence of this
waiver of California Civil Code §1542 is that even if they should eventually suffer
additional damages arising out of the Action and/or the Contract, they will not be able to
make any claim for those damages, further, the Parties acknowledge that they intend
those consequences even as to claims for damages that may exist as of the date of this
release, but which the Parties do not know exist in which, if known, would materially
affect the Parties’ decision to execute this release, regardless of whether the Parties’ lack
of knowledge is as a result of the lack of ignorance, oversight, error, negligence or any
other cause.

15, This Agreement contains the entire final agreement between the Parties as
to resolution of the matters alleged in the Action, and supersedes any prior agreements,
understandings, negotiations and discussions relating thereto, whether oral or written. No
promise, inducement or representation, express or implied, other than as set forth in this
Agreement, have been made, offered or relied upon. The terms of this Agreement are
contractual and not a mere recital. This Agreement cannot be modified, except by a
written document signed by all the Parties.

16. Each party to this Agreement shall bear all attorney’s fees and costs
arising from that Parties’ own counsel in connection with this Action and/or this
Agreement and all related matters. If, however, any further court action is brought by any
Party arising out of this Agreement or to enforce the terms of this Agreement because of
breach by any other Party, then in such court action, the prevailing Party, in addition to
costs and expenses, shall also be entitled to reasonable attorney’s fees, as determined by
the court in such action.

17, Each Party hereto warrants that it is legally competent to execute this
Agreement and that the person who signs this Agreement on its behalf has actual
authority to bind the Party on whose behalf he or she signs. The Agreement may be
executed in counterparts and transmitted electronically or by facsimile.

18. This Agreement is entered into and shall be construed and interpreted in
accordance with the laws of the State of California. This Agreement may be signed in
multiple original copies and each original copy shall have the same force and effect as all
other original copies. Under Code of Civil Procedure Section 664.6, the Superior Court of
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California, County of Yolo shall maintain jurisdiction over the Parties to enforce the
settlement until full performance of this Settlement Agreement.

By their signatures, the undersigned Parties agree to all the foregoing terms of this
Agreement:

WEST SACRAMENTO AREA FLOOD CONTROL AGENCY

DocuSigned by:

) ¥ alb@30/2022 | 1:53:25 PM PST
By éDVBI‘I/A?jdHQ O0DB4C4.

Greg Fabun, General Manager

DESILVA G%TES CONSTRUCTION L.P.

o [P ofes frrt

Peter M, Davos, Vice Presjdent, Construction Operations
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