
This Settlement and Release Agreement ("Agreement") is entered into this 86 day
of September, 2023, (t}lie "Effective Date") by and between the West Sacramento Area
Flood Control Agency ("WSAFCA') and Shimmick Construction Company, Inc., as
successor in interest by assignment to AECOM Energy and Construction Company, Inc.
C'SHIMMICK") (where appropriate, the above-aamed parties are referred to herein as the
"Party" or tbe "Parties").

RECTTALS

A. WIIEREAS, WSAFCA is a Joint Powers Authority comprised of the City
of West Sacramento, Reclamation District ("RD') 900, and RD 537 for the purposes,
among other things, of constructing the improvements necessary to enhance the levee
system protecting the City of West Sacramento. In connection therewith, WSAFCA is
authorized to engage in tle construction aRd rnaintenance offlood control works;

B. WIIEREAS, on or aboutFebruary 7, 2020,SHIMMICK filed aComplaint
for Breach of Contract in the Yolo County Superior Court against WSAFCA, styled as
Shimmick Construction Company, Inc. v. West Sacramento Area Flood Control.Agency,
Case No. Cy20-2ll relating to SHIMMICK's claim that WSAFCA failed to pay it for
certain work perforrned by SHIMMICK's assignor AECOM Energy and Construction
Company, Inc. under the contract with WSAFCA for the Southport Levee Improvement
Project, which contract is attached to the Complaint filed in the Action as Exhibit "A'
(the "Conkact"). On or about May 1,2020, WSAFCA filed its Cross*complaint agaiast
SHIMMICK arising out of the Contract and alleging breach of contract and breach of the
covenant of good faith and fair dealing. The Parties' Complaint and Cross-complaint are
refen:ed to herein as the "Action"; and

C. WHEREAS, without admitting liability, the Parties mutmlly and
voluntarily wish to effect a full and complete settlement of the Action.

In consideration of the mufual covenants and promises contained herein, it is
hereby agreed by and between WSAFCA and SHIMMICK as follows:

AGRpEMETYT

1. The above Recitals form a material part of this Agreement and are hereby
incorporated by reference as though set forth in full herein.
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2. The Parfies desire to resolve any and all disputes between them and do
hereby enter into this compromise agreement. This Agreement is intended to achieve a

peaceable resolution of the Action by mutual compromise and settlement, without
admission of liability by the Parties. This Agreement is entered into in good faith to
avoid future disputes and litigation, which may result in substantial legal fees and costs to
the Parties. Nothrng contained in the contents of, or the negotiations of this Agreement
(including all admissions, communications or statements, whether oral or written), shall
be interpreted or construed to be an admission or be deemed to prejudice either Party.

3. In consideration of the mutual agreements of the Parties as set forth herein
and except for the obligations set forth iu this Agreement, WSAFCA and SHIMMICK
hereby compromise and settle any and all past and present claims, demands, obligations
or causes of action for compensatory, punitive, liquidated, or other damages, costs,
causes, losses, attorneys' fees, costs, right to profits or other expense or compensation,
whether based in tort, contract or other theories ofrecovery and any other claims for
relief in law or in equity, which each Party has against the other Party, its predecessors or
successors in interest, heirs and assigns, related in any way to the Action, and agree that
this compromise and settlement shall constitut e abar to all such claims.

4. Not later than September 26, 2023, and subject to WSAFCA's receipt from
SHIMMICK of the Form W-9, wiring instructions, a:rd form of dismissal described
below by not later than Septemb er 12, 2023 , WSAFCA shall pay to SHIMMICK the total
sum of $12,500,000.00 (Twelve Million Five Hundred Thousand U.S. Dollars).

5. At the time it transmits its executed version of this Agreement and in any
event not later than September 12,2023, SHIMMICK shall provide to WSAFCA;

a. a completed Form W-9;

b. wiring inskuctions; and

c. a completed Judicial Counsel Form CIV-I10 mutual dismissal of the
Action in its entirefy of all parties and causes of action, with prejudice,
suitable for execution by comsel for each Party.

6. WSAFCA's counsel shall execute and retum the Form CIV-I10 to
SHIMMICK's counsel prior to issuance of the payment set out in Paragraph 4 above.

7. Upon receipt of the payment described in Paragraph 4 above, SHIMMICK
shall cause to be filed in the Superior Court for the State of California, County of Yolo,
the fully-executed Form CIV-110 dismissal of the entire Action with prejudice, including
the Cross-complaint filed by WSAFCA (the "Dismissal"). Immediately upon filing of
the Dismissal, SHIMMICK shall serve a copy of the Dismissal on counsel for WSAFCA
via email to its counsel at RNevis(a)dayc
THunckler i'r da.",
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8. Except for the obiigations set forth in this Agreement, SHIMMICK hereby
releases and discharges WSAFCA, WSAFCA's successors and insurers, heirs and
assigns, from, and relinquishes, any and all past, present or future claims, demands,
obligations or causes of action for compensatory, punitive or other damages, costs,

attorney's fees, losses, right to profits or otlrei expense or compensation, r,r,hether based
in tort, contract or other theories of recovery, whether known or unknown, contingent or
liquidated, and any other claims for relief in law or in equity, which SHIMMICK has or
may later accrue or be acquired by SHIMMICK against WSAFCA, WSAFCA's
predecessors or successors in interest, heirs and assigns, related in any way to the
Contract or the Action (excluding those relating to latent defects).

9. Except for the obligatrons set forth in this Agreement, WSAFCA hereby
releases and discharges SHMMICK, SHIMMICK's successors and insurers, heirs and
assigns, from, and relinquishes, any and all past, present or fliture claims, demands,
obligations or causes of action for compersatory, liquidated damages, punitive or other
damages, costs, attorneys' fees, losses, right to profits or other expense or compensation,
whether based in tort, contract or other theories of recovery, whether known or unknown,
contingent or liquidated, and any other claims for reliefin 1aw or in equity, which
WSAFCA has or may later accrue or be acquired by WSAFCA against SHIMMICK,
SHIMMICK's predecessors or successors in interest, heirs and assigns, related in any
way to the Contract or the Action (excluding those relating to latent defects). WSAFCA
represents and warrants that it is not aware ofany facts or circumstances supporting a

claim for latent defects.

10. The Parties hereto represent and declare that in executing this Agreement,
they rely solely on their own judgment, belief and knowledge and upon the advice and
recommendations of their own independentiy selected counsel concerning the nature,
extent and duration of their rights and obligations derived from this Agreement, and that
they have not been influenced to afly extent whatsoever in executing this Agreement or
with respect to any of the foregoing by ary representations or statements made by any
Party hereto or such Party's representative, or by any representations or statements made
by any ofthe foregoing to ary person representing any Party thereto.

1 I . The Parties agree that thcy rvill not make any disparaging statements or
representations, either directly or indirectly, whether orally or in writing, by word or
gesture, to any person or entity whatsoever, about the other Party or any person or entity
affrliated with the other Party. For purposes of this paragraph, a disparaging statement or
representation is any communication which, if publicized to another, would cause or tend
to cause the recipient ofthe communication to question the business condition, integrity,
competence, qualifications, good character, or product quality ofthe person or entity to
whom the communication reiates. Further, the Parties agree that should any inquiries or
requests for references be made u,'ith respect to the other Party, the receiving Party will
provide a positive reference.
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12. This Agreement has been jointly drafted and negotiated. The language of
this Agreement shall be construed as a whole acoording to its fair meaning and not
strictly for or against any of the Parties.

13. The rights and obligations ofthe Parties pursuant to this Agreement shall
inure to and be binrling upon their respective predecessors, successors, assigns, heirs and
personal representatives.

14. Should any provision ofthis Agreement be declared or determined by any
court to be illegal, invalid, or unenforceable, the validity ofthe remaining paxts, terms, or
provisions shall not be affected thereby and the illegal, invalid, or unenforceable part,
terrn, or provision shall be deemed not to be a part of this Agreement.

15. The Parties hereby warrant and represent that none ofthe claims,
counterclaims, causes of action, costs, demands or interest in the Action released herein,
or any part thereof, have been assigned, granted, pledged, encumbered or transferred in
any way to any third-party or entity except for the assignment from AECOM Energy and
Conskuction Company, Inc. to SHIMMICK as referenced in Recital A of this
Agreement.

16. The Parties shall be ful1y and unconditionally released and discharged
from their respective rights, liabilities and obligations mising fiom or connected with the
Action. The Parties fully and finally settle all demands, charges, claims, counterclaims,
accounts or causes of action of any nature, inciuding without limitation, both known and
unknown claims, counterclaims, and causes of action that may arise out of or in
connection with the Action.

17. Eacb of the Parties expressly waives the provisions of the Califomia Civil
Code Section 1542, which provides:

"A general release does not extend to claims that the creditor
or releasing party does not know or suspect to exist in his or
her favor at the time of executing the release and that, if
known by him or her, would have materially affected his or
her settlement with the debtor or released partyJ'

The Parties understand and acknowledge that the significance and consequence of this
waiver of California Civil Code Section 1542 is that even if they should eventually suffer
additional damages related in any way to the matters alleged in the Action, they will not
be able to make any claim for those damages. Further, the Parties acknowledge that they
intend those consequences e\ren as to ciaims and counterclaims for damages that may
exist as of the date ofthis release, but which the Parties do not know exist and which, if
known, would materially affect the Parties' decision to execute this release, regardless of
whether the Parties' lack ofknowledge is a result of ignorance, oversight, error,
negligence or any other cause.
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18. This Agreement coatains the entire final agreement between the Parties as

to resolution of the matters alleged in the Action, and supersedes any prior agreements,

understandings, negotiations and discussions relating thereto, whether oral or written. No
promise, inducement or representation, express or implied, other than as set forth in this
Agreement, has been made, offered or relied upon. The terrns of this Agreement are
contractual and not a mere recital. This Agreement cannot be modified, except by a
written document signed by all the Parties.

19. Each party to this Agreement shall bear all attorney's fees and costs
arising from that Parties' own counsel ard expert wihesses in connection with the Action
and/or this Agreement and all related matters. If, however, any further court action is
brought by any Party arising out of this Agreemetrt or to enforce the terms of this
Agreement because ofbreach by any other Party, then in such court action, the prevailing
Party, ill addition to costs and expenses, shall also be entitled to reasonable attomey's
fees, as determined by the court in such action.

20. Each Party hereto warrants that it is legally competent to execute this
Agreement and that the person who signs this Agreement on its behalf has actual
authority to bind the Party on whose behalf he or she signs. The Agreement may be

executed in counterparts and hammitted electronically or by facsimile.

21 . This Agreement is entered into and shall be conskued and interpreted in
accordance with the laws of the State of Califomia. This Agreement may be signed in
multiple original copies arrd each original copy shall have the same force and effect as all
other original copies.

By their signatures, the undersigned Parties agree to all the foregoing terms ofthis
Agreement:

WEST SACRAMENTO AREA FLOOD CONTROL AGENCY

By, ofi /"u13
gFa General Manager

SHIMMICK CONSTRUCTION COMPAI\TY, INC.

By 6Sc/ zozs
Mark Rawlinson, Vice President, National Division, Water Resources
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